
Employment  &
Labor Relations Law

a m e r i c a n  b a r  a s s o c i a t i o n
Section of Litigation Spring 2009 Vol. 7   No. 3

As employers have become 
increasingly concerned about 
the risks of hiring employees 

and independent contractors without 
performing sufficient background checks, 
the scope of the Fair Credit Reporting 
Act (FCRA) has expanded to provide 
greater privacy protection to consumers. 
Background checks are an invaluable tool 
for employers. When performed properly, 
they help promote a safe workplace and 
protect employers from losses associated 

with theft, embezzlement, harassment, 
negligent hiring, and more. On the other 
hand, job candidates rejected because of a 
background check are entitled to statutory 
protections. Failing to extend those pro-
tections can expose an employer to civil 
and criminal penalties under the FCRA. 
As a result, employers must exercise cau-
tion when hiring employees or engaging 
independent contractors.

Congress enacted the FCRA in 1970 to 
require that “consumer reporting agencies 

As the economy has deteriorated 
over the last year or so, the finan-
cial services industry has garnered 

considerable national attention. The rapid 
decline in credit market conditions has 
forced one-time Wall Street powerhouses 
Bear Stearns, Merrill Lynch, and Leh-
man Brothers into bankruptcy or fire sales 
to bank-holding companies. As a result, 
thousands of employees from these firms 
have lost their jobs, as have thousands 
more from other financial services firms 
and companies associated with residential 
mortgage lending and construction. 

Given the magnitude of these layoffs 
and reductions in force, the potential 
for lawsuits under the federal Worker 
Adjustment and Retraining Notification 
Act (WARN), 29 U.S.C. §§ 2101 et seq., 
is high. Lehman Brothers currently faces 
a class action suit under both the federal 
WARN Act and the New Jersey WARN 
Act, and scores of other companies in a 
wide range of industries face similar suits. 
While any analysis would be dependent 
on actual fact patterns, we believe that, 
in general, it would have been difficult 
for senior management to reasonably 

have foreseen the current crisis given the 
rarity with which such events occur. That 
said, the challenges of defending this 
position should not be underestimated.

WARN Act Requirements 
WARN generally requires employers  
with more than 100 employees to provide 
unions, nonunion affected employees, and 
certain government entities 60 days’ writ-
ten notice before any mass layoff or plant 
closing. Similar laws in some states lower 
the employee threshold for an employer 

adopt reasonable procedures for meet-
ing the needs of commerce for consumer 
credit, personnel, insurance, and other 
information in a manner which is fair and 
equitable to the consumer, with regard to 
the confidentiality, accuracy, relevancy, 
and proper utilization of such informa-
tion.”1 The FCRA imposes restrictions and 
disclosure requirements on an employer’s 
use of background information in mak-
ing employment decisions, and it applies 
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It is impossible to ignore our worsening 
economy. In March 2009, the number 
of unemployed increased by 694,000 

to 13.2 million, and the unemployment 
rate rose to 8.5 percent. Over the past 12 
months, the number of unemployed per-
sons has grown by about 5.3 million, and 
most do not predict a decrease in the near 
future. Many of us have assisted clients, 
both employers and employees, directly 
impacted by these layoffs and reorganiza-
tions, and the work continues. 

The Equal Employment Opportunity 
Commission reported a record high num-
ber of discrimination charges for calendar 
year 2008—a 15 percent increase from the 
prior year—and it is anticipated that these 
numbers will continue to rise and result in 
an increase in litigation. 

Although the focus is on the economy, 
the Employment and Labor Relations 
Committee continues to await the legisla-
tive changes to the employment and labor 
law arena promised by the president and 
the Democratic Congress. To date, the 
much-talked-about Employee Free Choice 
Act that hopes to dramatically change 
the manner in which unions organize 
and are certified is still in committee, and 
the chances for quick and easy passage 
seem to have diminished. Additionally, 
the Paycheck Fairness Act, which would 
make punitive and compensatory damages 

available under the Equal Pay Act, has 
passed by Congress but, to date, has not 
been introduced in the Senate. In addi-
tion, many other employment and labor 
law bills are under consideration. 

So what does all of this mean for the 
employment and labor litigator? It is more 
important than ever that we look for ways 
to stay abreast of legislation and court 
decisions impacting our profession. To 
that end, this committee has added a Hot 
Topics subcommittee, chaired by Darryl 
G. McCallum, a partner with Baltimore’s 
Shawe & Rosenthal, LLP. The Hot Topics 
Subcommittee will ensure we communi-
cate important legislative changes and 
court cases to members quickly via email 
and on our website.

Darryl regularly defends employers 
in areas like employment discrimina-
tion, retaliation, wrongful discharge, and 
wage/hour regulation both in court and 
before federal and state agencies. Darryl 
is a frequent speaker on employment law 
issues, and is a member of the board of the 
Maryland State Bar Association Section of 
Labor and Employment Law as well as the 
board of the Maryland Hotel and Lodging 
Association. He is also cochair of the Labor 
and Employment Subcommittee of the 
American Bar Association Section of Liti-
gation’s Committee on Corporate Counsel 
and has contributed articles to the Cor-
porate Counsel Subcommittee’s quarterly 
newsletter. Additionally, he has served as 
a revisions editor for the Matthew Bender 
publication The Employment Law Deskbook. 
Darryl earned his B.A. degree, cum laude, 
from Princeton University, and his J.D. 
degree from Harvard Law School. We are 
pleased to have Darryl on our committee 
and look forward to his continued efforts 
with future Hot Topics. 

To find out more about this committee, 
the many tools available, or how you can 
get involved, visit www.abanet.org/ 
litigation/committees/employment. 
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One only has to tune in to the 
daily news or peruse any major 
newspaper to witness numerous 

accounts deconstructing the deleterious 
effects that the credit crisis and the woes 
of the financial services industry are 
wreaking upon the economy in general 
and employers in particular. Against this 
backdrop, the analysis by Timothy H. 
Savage and Ross H. Friedman concern-
ing the applicability of WARN’s unfore-
seeable business circumstances exception 
provides timely guidance concerning an 
important issue confronting employers, 
employees, and their respective counsel. 

Another area likely to emerge as a hot 
topic in employment law is the legal stan-
dards governing employee background 
checks. As employers and credit reporting 
agencies become more and more creative 
and technological advances permit more 
intrusive screening of applicants and em-
ployees, labor and employment law prac-
titioners will no doubt be called upon by 
clients to provide legal counsel concern-
ing the permissible scope and manner of 
conducting background checks. Eva Shih 
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Editorial Board

The unforeseeable business circumstances 
exception states that the 60-day notice pe-
riod may be reduced “if the closing or mass 
layoff is caused by business circumstances 
that were not reasonably foreseeable as 
of the time that notice would have been 
required.”3 The employer must still provide 
as much notice as possible and explain 
why reduced notice is being given.4

The regulations implementing WARN 
state that an important indicator of a busi-
ness circumstance that was not reasonably 
foreseeable is where the circumstance is 
“caused by some sudden, dramatic, and 
unexpected action or condition outside 
the employer’s control.”5 The regulation 
provides examples of such conditions, 
including “an unanticipated and dra-
matic major economic downturn.” The 
test for determining whether business 
circumstances are reasonably foreseeable 
is focused on the employer’s business judg-
ment, but an employer is “not required  
. . . to accurately predict general economic 
conditions that also may affect demand 
for its products or services.”6

Courts have interpreted the unforesee-
able business circumstances exception to 
require the employer to prove both causa-
tion (i.e., that the “sudden, dramatic and 
unexpected action” caused the layoffs) 
and foreseeability (i.e., that the employer 
reacted the same way that other reason-
able employers within its market would 
have reacted). The Sixth Circuit, in 
explaining foreseeability, has stated that 

WARN was not intended to force 
financially fragile, yet economi-
cally viable, employers to provide 
WARN notice and close its doors 
where there is a possibility that the 
business may fail at some unde-
termined time in the future. Such 
a reading of the Act would force 
many employers to lay off their 
employees prematurely, harming 
precisely those individuals WARN 
attempts to protect. A company 
that is struggling to survive finan-
cially may be able to continue on 
for years and it was not Congress’s 
intent to force such a company 
to close its doors to comply with 
WARN’s notice requirement.7

Unforeseeable Business 
Circumstances Exception
continued from front cover

to be covered, and increase the number of 
days of notice required. WARN defines a 
mass layoff as an employment loss over a 
30-day period of 33 percent of a facility’s 
employees (as long as at least 50 employ-
ees are included), or an employment loss 
of 500 or more employees over a 30-day 
period, regardless of whether the employ-
ees constituted 33 percent of the facil-
ity’s workforce. A “plant closing” under 
WARN is a temporary or permanent 
shutdown of a single site of employment 
or one or more operating units within a 
single site of employment.1

Employers that violate WARN are 
liable for back pay and the cost of related 
benefits for every day that required notice 
is not provided (up to a maximum of 60 
days). Additionally, employers that fail to 
provide adequate notice to local govern-
ment officials incur an additional fine of 
up to $500 for each day of the violation 
($30,000 over the 60-day period). An 
employer’s liability will be reduced by “any 
voluntary and unconditional payment by 
the employer to the employee that is not 
required by any legal obligation.”2 Thus, 
any severance required under state or 
federal law (e.g., a private severance plan 
enforceable under the Employee Retire-
ment Income Security Act), or pursuant  
to any contract or collective bargaining 
agreement, will not reduce an employer’s  
liability, nor may a severance conditioned 
on the signing of a waiver and release.

The Unforeseeable Business  
Circumstances Exception
WARN contains several exceptions and 
exemptions that may eliminate or (more 
often) reduce an employer’s obligation to 
provide 60 days’ advance notice. One of 
those exceptions is WARN’s “unforesee-
able business circumstances” exception. 

Timothy Savage, Ph.D. (tim.savage@navigant-
consulting.com), is a New York director for Navi-
gant Consulting. Ross Friedman (rfriedman@
morganlewis.com) is an associate with Morgan, 
Lewis & Bockius LLP in Chicago, Illinois.
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Following the Sixth Circuit, the Sev-
enth Circuit has stated that “the WARN 
Act deals in reasonable probabilities, not 
possibilities. Moreover, an employer does 
not have to be caught completely off guard 
by a dire business circumstance for it to be 
‘sudden, dramatic or unexpected.’”8

While numerous cases have interpreted 
the unforeseeable business circumstances 
exception, very few are instructive as to 
what type of “an unanticipated and dra-
matic major economic downturn” would 
satisfy the exception. For example, one 
employer argued that the September 11, 
2001, terrorist attacks prompted a signifi-

cant enough decrease in business to war-
rant coverage under the exception. How-
ever, the court ruled that while the attacks 
were unforeseeable, the employer had not 
presented enough evidence to show that 
they caused the layoffs in question.9 Last 
year, a court ruled that United Airlines 
presented enough evidence to move 
the case to trial regarding whether the 
termination of a number of its mechan-
ics was the result of an instant drop in 
business commencing with the start of the 
2003 Iraq War. That case is still pending.10 
The current economic crisis, particularly 
the rapid decline in credit market condi-
tions, will very likely increase the number 
of employers attempting to invoke the 
unforeseeable business circumstances ex-
ception, based on the regulatory language 
regarding “an unanticipated and dramatic 
major economic downturn.”

Recent Financial History
The initial reductions in force result-
ing from the current financial crisis were 
concentrated in construction firms, 
residential mortgage lenders, and financial 
institutions with substantial portfolios 
of residential mortgage-backed securities 
(MBS).11 More recently, however, as the 
result of frozen lines of credit and declin-
ing consumer spending, the crisis has af-
fected firms outside finance and mortgage 
lending. It is generally understood that 
the initial cause of current credit market 
conditions, which began to deteriorate 
in early 2007, was the commencement 
of a deflation in the asset bubble associ-
ated with residential real estate and the 
methods used to finance it. To understand 
the development of this asset bubble, it 
is helpful to review briefly some recent 
macroeconomic and financial history.

In response to the 2001 economic re-
cession associated with the “dot-com” bust 
and exacerbated by the September 11, 
2001, attacks, the U.S. Federal Reserve 
adopted a markedly expansive monetary 
policy. Standard measures of the U.S. 
money supply grew rapidly throughout the 
second half of 2001, all of 2002, and much 
of 2003. In addition, the federal funds 
rate, a key short-term interest rate set by 
the U.S. Federal Reserve, was lowered 
dramatically from 6 percent in January 
2001 to 1.75 percent in December 2001 
and ultimately to 1 percent in June 2003. 
In turn, market-determined interest rates, 
which represent the cost to borrow money, 
followed closely behind. Between 2001 
and 2003, rates on longer-term U.S. Trea-
sury bills fell by over 40 percent. Average 
rates for 30-year fixed-rate mortgages, 
which stood at 7 percent in 2001, fell to 
approximately 5.8 percent in 2003, where 
they remained through the end of 2005.12

For borrowers with existing home 
mortgages and would-be homeowners, low 
mortgage rates born of an expansive mon-
etary policy created a golden opportunity. 
Would-be owners could finance larger 
principals on the same income, and those 
who refinanced could lower their monthly 
payments, use cash-out refinances to capi-
talize on higher house values, or both. As 
a result, between 2001 and 2003, the total 
value of mortgages associated with pur-
chase loans increased 60 percent—from 

approximately $1 trillion to $1.6 trillion, 
while the value associated with refinance 
loans nearly doubled from approximately 
$1.3 trillion to $2.5 trillion. Spurred on 
in part by this additional demand, growth 
rates in house prices accelerated. Through 
2003, the vast majority of this incre-
mental mortgage lending was so-called 
conventional and conforming prime lend-
ing.13 When these residential mortgages 
were pooled together and sold as MBS on 
secondary mortgage markets, the vast ma-
jority were purchased by Freddie Mac and 
Fannie Mae, the government-sponsored 
entities (GSEs) created in part to provide 
liquidity to residential mortgage markets. 

Starting in 2004, however, residential 
mortgage lending began to change mark-
edly as lending standards were relaxed. As a 
result of risk diversification, the profitability 
of residential MBS induced private inves-
tors to enter the market in large numbers.14 
Before 2004, so-called subprime residential 
mortgages represented less than 8 percent 
of the total dollar volume of lending, and 
Alt-A mortgages were de minimis.15 By 
2006, however, they had risen to 20 per-
cent and 13 percent of total dollar value, 
respectively. Between 2004 and 2006, the 
total dollar volume of subprime and Alt-A 
loans was nearly $2.5 trillion. Moreover, 
the residential MBS based on these mort-
gages were being predominately purchased 
by private, non-GSE investors, including 
Wall Street investment banks, some of 
which, as noted, no longer exist.

By the end of 2006, the Federal 
Reserve reversed its expansionary mon-
etary policy, and interest rates, including 
residential mortgage rates, began to rise. 
As a result, the volume of mortgage lend-
ing fell, and the share of loans constituted 
by subprime and Alt-A fell back to low 
single digits. In addition, private investors 
dramatically scaled back their participa-
tion in securitization markets.

Was the Crisis Reasonably Foreseeable?
Given this background, our discussion 
turns to whether the current financial 
crisis was reasonably foreseeable within 
the context of WARN. First, the most 
salient observation in this regard is that 
the current financial crisis is historically 
a rare event. While asset bubbles have 
been around at least since the Dutch 

Simply put, while 
this financial crisis 

may have been, 
at some point, 
a possibility, it 

is sufficiently 
rare not to have 
had reasonable 

probability.
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tulip bubble of the 1630s, the most recent 
example of similar financial events is 
1929. Prior to that, episodic “bank panics” 
occurred in the 1800s. While crises of the 
current magnitude are fortunately rare, 
it is their rarity that makes forecasting 
extraordinarily difficult, in particular for 
senior management more focused on daily 
operations. Simply put, while this finan-
cial crisis may have been, at some point, 
a possibility, it is sufficiently rare not to 
have had reasonable probability.

In addition, there were no clear trends 
in key factors that determine the value 
of residential MBS: house prices and 
mortgage default rates. A government-
sponsored house price index showed na-
tionwide house prices rising through the 
second half of 2007 and flat for the next 
three quarters. Only by the end of 2008 
did this index show quarter-on-quarter na-
tionwide declines. In contrast, a privately 
sponsored house price index showed house 
prices already in steady decline nation-
wide by the second half of 2007. Default 
rates in prime loans were steady through 
the end of 2007, while those for subprime 
loans, although rising slightly starting in 
late 2006, were still lower than their peaks 
in late 2002. This lack of clarity in trends, 
particularly when juxtaposed against the 
conventional wisdom of the day that 
house prices only go up, compounded the 
difficulties of foreseeing a rare event. 

There was also little consistent guid-
ance in residential real estate in the 
national financial and business press 
regarding the asset bubble. Perhaps fol-
lowing a herd mentality, much of the 
financial press, in particular the 24-hour 
financial networks on cable televi-
sion, focused almost exclusively on the 
profitability of Wall Street investment 
banks and hedge funds in 2006 and 2007 
without entertaining the possibility that 
house prices had risen well above their 
long-term trends. For example, Bear 
Stearns was on the forefront of invest-
ing in MBS, but much of the financial 
news on cable reported that there were 
no substantial problems at Bear Stearns 
right up to its March 2008 fire sale to JP 
Morgan, which was necessitated by Bear’s 
near insolvency from its MBS losses. A 
recent media review of press coverage at 
the time found that it focused excessively 

on intrigue and the personalities of ex-
ecutives. Individuals who raised concerns 
about the effects of MBS on the stability 
of the larger financial system were “swept 
aside as part of a greater conversation 
about how to keep investing.”16

The guidance from public officials was 
no clearer. For example, former chair-
man of the U.S. Federal Reserve Board 
Alan Greenspan, one of the most influ-
ential officials at the time, affirmatively 
encouraged Americans to rely on rising 
home values to manage their debt loads.17 
Another senior regulatory official argued 
at the time that it was not the job of 
authorities to anticipate asset bubbles.18 
In light of this, it is unclear who has 
the responsibility to forecast potential 
asset bubbles. Indeed, while Greenspan 
would later admit to flaws in his thinking 
regarding residential real estate prices, he 
himself called the current financial crisis 
“a once-in-a-century credit tsunami.”19

 
Conclusion
WARN’s unforeseeable business circum-
stances exception focuses on whether an 
employer could have reasonably foreseen a 
“sudden, dramatic, and unexpected” event 
that ultimately caused it to reduce a suf-
ficient number of employees to fall under 
WARN’s provisions. WARN’s regulations 
specifically countenance that “an unan-
ticipated and dramatic major economic 
downturn” would be a sufficient basis for 
an employer’s invocation of the unfore-
seeable-business-circumstances exception, 
and courts have held that an employer 
need not give WARN notice where there 
is a possibility of layoffs; rather, there must 
be a reasonable probability of layoffs. 

Recently, financial services compa-
nies, prompted by the current financial 
crisis, have engaged in large-scale reduc-
tions in force, prompting at least one 
class action lawsuit alleging a violation 
of WARN. The current crisis is, however, 
a historically rare event for which there 
were few obvious trends until the summer 
of 2008 and little consistent guidance 
from media pundits or public officials. 
While the financial crisis may have been 
a possibility at some point in the recent 
past, it is sufficiently rare—and sufficient-
ly “sudden”—not to have been a reason-
able probability.
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employer to carry both the burden of 
production as well as persuasion as to the 
defense. Harrell posits that the impact 
of the decision will lessen the likelihood 
of cases being disposed of on summary 
judgment and will no doubt provide ad-
ditional leverage to employee advocates 
for pretrial settlement discussions.

In addition to the substantive articles 
set forth in this edition of the newsletter, 
the area of employment and labor rela-
tions law continues to be fertile ground 
for new developments. In particular, on 
April 1, 2009, the Supreme Court decid-
ed what may turn out to be a far-reach-
ing decision in Penn Plaza LLC v. Pyett, 
2009 WL 838159. In Penn Plaza, the 
Court, in a 5–4 decision, held that a col-
lective bargaining agreement that clearly 
and unmistakably requires bargaining-
unit employees to arbitrate statutory 
Age Discrimination in Employment Act 
claims is enforceable. In so holding, the 
Court construed its prior decision in Al-
exander v. Gardner-Denver, 415 U.S. 36 
(1974), more narrowly than most courts 
had previously interpreted it. Specifical-
ly, the Court construed Gardner-Denver 
as only holding that an employee cannot 
be compelled to arbitrate a statutory dis-
crimination claim where the collective 
bargaining agreement in question does 
not require that such statutory claims 
be arbitrated. In Penn Plaza, the Court 
majority clearly reemphasized the trend 
in the Court’s more recent decisions that 
favor arbitration as a means of dispute 
resolution. The Court receded from 
dicta in Gardner-Denver that suggested 
otherwise. Justices Souter and Stevens 
authored spirited dissents, contending 
that Gardner-Denver should be construed 
as precluding a union from binding 
individual bargaining unit members from 
arbitrating statutory claims.

Our website, www.abanet.org/ 
litigation/committees/employment, as 
well as upcoming editions of the news-
letter, will continue to keep committee 
members apprised of new developments 
in employment and labor relations. 

Bill Martucci  
and Brian Koji

Herrera’s article provides a thorough 
discussion of the most broadly applicable 
statute governing background checks in 
the employment arena, the Fair Credit 
Reporting Act (FCRA). In addition 
to providing a thorough analysis of the 
FCRA’s provisions, Herrera also discusses 
the impact of the Fair and Accurate 
Credit Transactions Act of 2003, which 
imposes affirmative obligations upon 
employers in an effort to prevent the 
growing problem of identity theft.

Andru H. Volinsky and Ron 
Schneider’s article articulates why 
even the most experienced labor and 
employment lawyer would benefit from 
taking an experienced criminal lawyer 
to lunch. After discussing examples of 
significant overlap between criminal 
law and employment law, Volinsky and 
Schneider draw from their considerable 
personal experience to illustrate how 
the early assistance of a criminal lawyer 
greatly improves the odds of a favorable 
result for the client.

In the next article, Gary L. Sim-
pler and Teresa D. Teare analyze how 
extensively employers may control 
the use of company email systems, in 
light of the National Labor Relations 
Board’s recent Register Guard decision. 
As discussed by Simpler and Teare, the 
board’s Register Guard decision marks 
a change in the way that the board 
has traditionally viewed issues such as 
union email access and related union 
solicitation issues. With the change of 
administration since Register Guard was 
decided, it remains to be seen whether 
the current board will revisit the stan-
dards articulated in the decision.

Daniel E. Harrell’s article discusses 
last year’s Supreme Court decision 
in Meacham v. Knolls Atomic Power 
Laboratory. In Meacham, the Court held 
that the “reasonable factor other than 
age” defense constituted an affirmative 
defense, which therefore required the 
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This article is a result of thinking 
about ways in which our criminal 
law practice intersects with our 

labor and employment law work. Our 
white collar practices require us to know a 
different substantive area of the law from 
that of our employment lawyer counter-
parts, and our interactions with prosecu-
tors and law enforcement investigators 
require us to approach certain problems 
from a very different perspective from 
what a civil lawyer may use. Given the 
risk of criminal sanctions for violations of 
state and federal employment laws, labor 
and employment law practitioners would 
benefit from the perspective of a criminal 
law practitioner.

Illustrative Areas Where Employment 
Law and Criminal Law Often Overlap
At the outset, it is helpful to highlight 
circumstances in which a crossover from 
the realm of employment law to that of 
criminal law may occur outside of the 
obvious immigration-related areas.

One such area arises with domestic 
violence orders. Your client, for example, 
may receive a court order that requires 
one employee to stay away from another 
employee. This may occur in a domes-
tic violence situation. Some states have 
broader anti-stalking laws not limited to 
disputes within a family. What are your 
client’s responsibilities as the employer of 
both the person who obtained the order 
and the party against whom the order is 
entered? Depending on the applicable law 
in your jurisdiction, your client may well 
be required to separate the two employees, 
furlough one until matters are resolved, or 
seek relief from the injunction.

Another area of overlap concerns 
criminal subpoenas and search warrants. 
Your client may receive a subpoena to 

turn over records in a criminal case or 
may be served, without warning, with a 
search warrant. Responding to a criminal 
subpoena is not the same as responding 
to a discovery request under civil rules. 
In the criminal context, it is more likely 
that your client may have the right and 
obligation to refuse to turn over records 
until other conditions are met. For 
example, in a recent matter in which we 
defended a medical practice served with a 
subpoena by a state insurance agency, we 
successfully argued that, while a Med-
icaid fraud unit in a prosecutor’s office 
would likely be entitled to review some 
of the medically privileged materials 
sought, the state insurance department 
was not so entitled.

There is really no civil counterpart to 
federal agents showing up at your client’s 
door with a search warrant that authorizes 
the seizure of all of your client’s files and 
computers. A number of complex and 
difficult questions may arise in such situa-
tions that the civil practitioner should not 
attempt to address without the insights of 
an experienced criminal lawyer. How do 
you deal with the need to keep records so 
that you may continue in business? Should 
your client continue in business? How does 
the company meet its responsibilities to 
produce information when key individual 
employees refuse to work with the business 
for fear of incrimination, or because the 
individual employees are cooperating with 
the government? Some of the answers may 
lie in the technology. For example, agree-
ing to allow a client’s network hard drive 
to be “mirror imaged” while preserving 
the right to assert privileges may allow the 
government to proceed with its investiga-
tion while also enabling the business to 
continue to operate.

A third area of overlap between 
criminal law and employment law arises 
when allegations of child pornography 
are raised against an employee. You may 
have a client who maintains a computer 
network on which a supervisor finds child 
pornography. As your client probably has 

policies in place that make it clear that 
the computers are company property, 
your client is now in possession of child 
pornography. It is a crime to possess child 
pornography, and it can be criminal to 
destroy evidence of child pornography.1 In 
other words, your employer client may not 
be able to keep the child pornography or 
simply delete it without risking criminal 
exposure. What advice should the em-
ployment lawyer provide to such a client? 
The answer is to work with the criminal 
authorities while also taking appropriate 
actions to terminate the employee. Coun-
sel should not request the client forward 
the images to him or her and others for 
review and comment. 

Financial controls to reduce theft 
and fraud are another area rife with 
both criminal law and employment law 
implications. Theft and fraud in the 
workplace are always concerns and will 
likely be a growing problem in the current 
economic climate. Issues and concerns 
are abundant in this area. Do you advise 
your clients to ensure their bookkeeping 
practices include regular bank statement 
reconciliations of all accounts? Is your 
client carefully controlling credit card 
issuance and use and ensuring that reim-
bursed expenses are fully documented? 
Are there clearly no circumstances in 
which company checking accounts use an 
employee’s home address for mailings? Do 
your client’s offer letters carefully describe 
compensation, followed by regular reviews 
to ensure that senior staff is paid consis-
tent with the agreed-upon terms? Do your 
client’s policies clearly prohibit moon-
lighting that may siphon off corporate 
opportunities? Have you encouraged your 
clients to discuss the topic of enhanc-
ing financial controls with their outside 
accountants? While the employer’s initial 
focus may be on what to do with the 
worker who is suspected of defalcation 
from an employment status perspective, 
criminal law considerations will ulti-
mately arise, such as whether to report the 
suspicions to law enforcement.

Take an Experienced Criminal Lawyer to Lunch
By Andru H. Volinsky and Ron Schneider

Andru H. Volinsky and Ron Schneider are share-
holders at Bernstein, Shur, Sawyer and Nelson. 
Andru manages the firm’s Manchester, New 
Hampshire office, while Ron practices from the 
firm’s offices in Portland, Maine. 
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Often, the first 
party through 
the government’s 
door gets 
the best plea 
deal or avoids 
prosecution 
entirely.

One last, perhaps more complex, area 
of overlap is worth considering. Em-
ployment lawyers are commonly asked 
to advise their clients concerning the 
client’s characterization of a worker as an 
independent contractor rather than as an 
employee. Disputes over these character-
izations often arise in private litigation or 
in audits by state and federal regulatory 
agencies. These disputes may also have 
significant criminal law implications that 
must be fully considered. When a worker 
is mischaracterized as an independent 
contractor, the characterization reduces 
the employee census which, in turn, 
affects the premiums paid on various in-
surances such as unemployment compen-
sation and workers’ compensation insur-
ance. Employers file documents for these 
programs electronically or through the 
mail, leading to potential claims of mail 
or wire fraud for intentionally understated 
census reports.2 These crimes may be state 
or federal, or both, and you may even find 
your client dealing with more than one 
prosecutor’s office to explain a suspicious 
decision to treat a worker as an indepen-
dent contractor. Moreover, the mischarac-
terization itself may subject employers to 
criminal sanctions in some states.

Also related to the mischaracterization 
of workers is a failure to withhold taxes 
and a failure to pay the employer’s share 
of state and federal income tax and social 
security. These problems may be both 
civil and criminal. A Klein conspiracy 
is a tacit or direct agreement among 
the owners or managers of a business to 
impede a governmental agency (e.g., the 
IRS) from performing its lawful functions 
to ascertain income, collect taxes, and 
investigate violations of internal revenue 
laws.3 Intentionally mischaracterizing an 
employee as an independent contractor to 
avoid paying an employer’s federal share 
of income taxes and social security may be 
prosecuted in this fashion and may lead to 
complex problems for the client company 
and the individuals involved in manage-
ment and accounting functions. 

Often these kinds of conspiracies are 
accompanied by activities that can be 
characterized as money laundering or 
structuring transactions to avoid cash 
reporting requirements. For example, a 
string of cash payments to independent 

contractors in amounts just under $10,000 
suggests a need to consider the crime 
of “structuring.”4 Structuring is doing 
business in a way that avoids the federal 
requirements mandating that financial 
institutions report cash transactions in 
amounts that exceed $10,000. Finding 
cash transactions or, under some circum-
stances, finding checks that are issued 
in amounts to artificially stay beneath 
the $10,000 reporting requirement, is 
an indication of a structuring or money 
laundering problem. 

How a Criminal Attorney Can Assist 
the Employment Law Attorney
Of course, criminal lawyers can provide 
direct representation to your clients and 
their employees under investigation, 
charged with crimes, or served with court 
orders or subpoenas. Criminal lawyers 
also represent the sons, daughters, and 
spouses of your important client manag-
ers when these relatives are faced with 
criminal problems. Criminal lawyers 
assist with parallel civil and criminal in-
vestigations like those conducted by the 
Department of Labor or the Securities 
and Exchange Commission.

It is difficult to provide general advice 
for the circumstance when your employer 
client receives a letter indicating it is the 
subject of a federal criminal investigation 
or, worse yet, when the investigators show 
up at your client’s door. Nonetheless, 
there are a few overarching principles that 
are useful to consider. At the outset, ask 
yourself who is the client and whose in-
terests you must protect, regardless of who 
may be calling from the client organiza-
tion. Many lawyers have been led astray 
by not keeping straight that their client is 
the business, and not the CEO who is the 
subject of the whistleblower complaint by 
the bookkeeper.5 

Do not make matters worse by de-
stroying documents or electronic files 
even if your client has an existing policy 
of destroying archived records. Records 
retention policies may exist for good 
reasons (e.g., saving storage fees or pro-
tecting against the inadvertent disclo-
sure of confidential records). However, 
records retention policies never justify the 
destruction of records when a client has 
notice of a governmental investigation. 

Remember Arthur Andersen, the world-
wide accounting firm? Andersen advised 
its employees to preserve only their 
most basic audit work papers in a famous 
memorandum in the Enron scandal and 
repeatedly reminded employees of its re-
cords destruction practices. Andersen did 
not survive even the investigation of its 
conduct. Contrary to the Arthur Ander-
son example, records retention policies 
should include a specific “litigation hold” 
provision for preserving records when the 
client reasonably believes litigation or an 
investigation may occur.

Criminal investigations require clients 
to think and act quickly. There is a huge 
premium for getting ahead of the criminal 
investigation and understanding its impli-
cations before the government’s investiga-
tors do. Often, the first party through the 
government’s door gets the best plea deal 
or avoids prosecution entirely. A part of 
acting quickly is the gathering of relevant 
records, which should be accomplished 
in careful consultation with experienced 
counsel to avoid claims of obstruction of 
justice by making records less accessible 
or inaccessible to governmental investiga-
tors. At the same time, you also must keep 
your clients from losing access to seized 
records necessary for ongoing business 
purposes or to build a defense. 

Criminal lawyers also represent wit-
nesses employed by your clients. Some 
witnesses are purely fact witnesses who 
only need guidance through the crimi-
nal justice system. Other witnesses may 
have criminal exposure and require the 

Published in Employment & Labor, Volume 7, Number 3, Spring 2009. © 2009 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion thereof 
may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.



10 Section of Litigation  |  American Bar Association

Employment & Labor Relations Law Spring 2009

criminal lawyer to negotiate immunity 
or guilty pleas. Still other witnesses may 
become codefendants or may provide 
evidence against your company. Employee 
witnesses often have interests different from 
their corporate employers, and individual 
counsel is often required. The ticklish issue 
of what information may be shared among 
lawyers representing different witnesses and 
the company must be considered in ad-
vance. In extreme cases, lawyers have been 
investigated and prosecuted for encourag-
ing witnesses to withhold evidence from a 
grand jury by invoking Fifth Amendment 
privileges to protect the interests of other, 
undisclosed persons.6 

Whether representing witnesses or 
potential defendants, effective representa-
tion requires the early involvement of your 
criminal lawyer. The more a criminal law-
yer knows and the earlier he or she knows 
it, the better the representation will be.

Criminal lawyers should also be 
consulted about compliance issues. A 
corporation’s duty to investigate allega-
tions of criminal wrongdoing has existed 
for decades.7 Companies that are investi-
gated for criminal misconduct are judged 
based upon the policies and procedures 
they have in place to prevent crime in the 
first instance and on how well they re-
spond when receiving notice of potential 
criminal conduct. The U.S Sentencing 
Guidelines, a series of rules that provide 
guidance to federal courts when impos-
ing criminal sentences, place a premium 

on employers having strong compliance 
programs. Culpability for an employer is 
a matter of considering the steps taken by 
the organization prior to the offense to 
prevent and detect conduct, the level and 
extent of involvement in, or tolerance of, 
the offense by senior personnel, and the 
organization’s response to learning that 
an offense may have been committed. 
The Sentencing Guidelines define what 
a court will expect to see in terms of an 
effective compliance and ethics program. 
In this respect, the Sentencing Guidelines 
make clear that the culture of the organi-
zation and the conduct of its leadership 
are critically important.8 The commis-
sion of a crime by an employee does not 
necessarily mean that an employer lacks 
the required effective program to prevent 
and detect violations of law. However, 
careful due diligence, the promulgation 
of clear standards of good conduct, and 
assignment of responsibility to oversee 
the compliance program to senior-level 
personnel are recognized hallmarks of ef-
fective compliance programs. Courts look 
for these factors when sentencing orga-
nizations, and prosecutors consider them 
when they make charging decisions.

Employment lawyers should be espe-
cially vigilant in this area to protect their 
clients. Teaming with an experienced 
white collar criminal lawyer to scrutinize 
client compliance programs and to respond 
to notice of misconduct makes good sense.

Criminal lawyers are also adept at as-
sisting with issues when the client is the 
victim of a crime. Corporations victimized 
by fraud or other criminal acts must often 
work with state and federal investigators 
and their sometimes intrusive investiga-
tive techniques. Criminal lawyers under-
stand how these agencies work and have 
contacts with specific agents that will 
often allow the criminal investigation to 
proceed in a less disruptive fashion than 
might otherwise occur. 

Most clients will also want to know 
how the criminal process works and how 
the system functions as a practical matter. 
State court victim’s advocates found in 
many prosecutors’ offices are not always 
the best source of practical information 
about what the client may expect from 
the criminal justice system. An experi-
enced criminal defense attorney is able 

to provide useful and valuable informa-
tion for clients as they move through the 
system. An experienced criminal defense 
lawyer can be particularly useful during 
the sentencing phase of the process, work-
ing with the prosecutor and the court to 
ensure appropriate restitution as a part of 
sentencing or as part of an asset-forfeiture 
proceeding. At times, fairly technical rules 
and the sometimes conflicting concerns 
of probation officers, victim advocates, 
prosecutors, investigators, and sentenc-
ing judges must all be addressed for an 
employer to have a realistic chance at 
recovering a loss. 

In conclusion, in addition to his or  
her personal experience, a good crimi-
nal lawyer will have access to an array 
of resources to understand the crimes 
and investigative techniques that your 
employer clients may face. Employment 
lawyers would be well-served not to wait 
for an emergency. Take a criminal lawyer 
to lunch and start your mutually beneficial 
relationship now.
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In December 2007, the National Labor 
Relations Board (NLRB) recognized 
that an employer has the right to 

prohibit employees from using its email 
system to solicit other employees to join 
or support a union, even while permitting 
employees to use the company’s email for 
other non-business related reasons. In The 
Guard Publishing Company d/b/a The Register 
Guard,1 a decidedly split NLRB issued a 
3–2 decision establishing that employers 
have the right to ban “non-job related 
solicitations” sent by employees on the 
company’s email system. This decision was 
a remarkable shift from Board precedent 
involving solicitation policies in general. 
That is, the board held that, with regard to 
email communication, employers may issue 
a blanket restriction against use for union-
related purposes, even when the employer 
permits employees to use its email system 
for other non-job related purposes.

The Law Before Register Guard
The law regarding a union’s access in the 
workplace for solicitation purposes had 
been well settled for several decades.2 Em-
ployees have the right under section 7 of 
the National Labor Relations Act (NLRA) 
to engage in union activities and to join, 
assist, or support labor organizations.3 In-
cluded among these section 7 rights is the 
right (1) to solicit fellow employees to join 
or support the union; and (2) to communi-
cate the union’s message through words and 
literature. Over the years, the NLRB has 
established parameters as to the times and 
locations an employer can permissibly pro-
hibit employees from engaging in solicita-
tion and/or distribution of union literature.4

Generally, employees are free to solicit 
on behalf of a union during their non-
work time, such as before and after their 
working hours, on break times (whether 
paid or unpaid), and during meal periods.5 

While the occasions during which union 
solicitation can be prohibited are fairly 
straightforward under NLRB precedent, 
the non-discriminatory application of the 
employer’s no-solicitation rules has proven 
extraordinarily difficult to achieve. 

Many, if not most employers tolerate 
some level of solicitation during work-
ing time. For example, employees often 
solicit coworkers to purchase Girl Scout 
cookies, wrapping paper, raffle tickets, or 
other similar fund-raising. According to 
NLRB precedent, if an employer has failed 
to consistently and uniformly enforce its 
no-solicitation policy against non-union 
related solicitations, the employer may 
not, in turn, enforce its policy when 
employees are soliciting on behalf of the 
union during working time.6

When a union-organizing campaign 
occurs, the union can quickly determine 
if the employer has not uniformly and 
consistently enforced it no-solicitation 
policy. Assuming it discovers that the 
no-solicitation policy had not been 
enforced evenly, the union may encour-
age pro-union employees to violate the 
employer’s no-solicitation policy by 
soliciting company workers during work-
ing time. If the company issues discipline 
against the employee for violation of its 
no-solicitation policy, the union may then 
file unfair labor practice charges against 
the company to (1) chill supervisory 
resistance to the organizing effort; and (2) 
create valid grounds for filing objections 
to the election if the union loses. As such, 
NLRB law on solicitation policies prior to 
Register Guard gave employers the difficult 
choice of being ultra-diligent in enforcing 
its policy or tolerating union solicitations 
by employees during working time. 

Register Guard Gives Employers  
Control over Their Email Systems
In Register Guard, the NLRB majority 
confirmed two important holdings. The 
first was that employees have no statutory 
right to use an employer’s email system 

for the purpose of union-organizing. In 
addition, an employer may legally prohibit 
employees from using the company’s email 
for non-job related solicitations, includ-
ing union solicitations, even if it permits 
other non-job related use by employees of 
its email system.7 

This conclusion represents a vast de-
parture from long-established NLRB prec-
edent. Prior to Register Guard, the NLRB’s 
analysis regarding whether an employer 
discriminatorily applied its no-solicitation 
policy boiled down to whether the em-
ployer permitted or tolerated any non-job 
related solicitation during working time. If 
so, then, according to the NLRB, it would 
be discriminatory to enforce its policy 
when employees are soliciting on behalf 
of a union during working time. The 
NLRB uses the same analysis in evaluat-
ing whether an employer’s bulletin board 
policy is discriminatorily applied.8 If the 
company permits non-job-related postings 
such as automobiles for sale or apartments 
for rent, it would be unlawful to prohibit 
employees from placing union solicitation 
postings on the bulletin board.9

In Register Guard, the NLRB adopted 
the reasoning of two decisions issued by 

Controlling Employees’ Use of Company Email  
Systems under Labor Law
By Gary L. Simpler and Teresa D. Teare

Gary L. Simpler is a partner and Teresa D. Teare 
is an associate at Shawe & Rosenthal LLP in 
Baltimore, Maryland.
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the U.S. Court of Appeals for the Seventh 
Circuit, in which the NLRB unsuccess-
fully argued discriminatory application of 
the employers’ bulletin board policies.10 In 
Guardian Industries and Fleming Co., the 
Seventh Circuit recognized that, although 
an employer may not discriminate against 
section 7 activity, the concept of discrimi-
nation involves the unequal treatment of 
equals.11 Because the employers involved 
did not permit employees to post notices 
of any organizational meetings, they did 
not discriminate when they took down 
notices of union meetings that had been 
posted by employees. According to the 
Seventh Circuit, however, posting for-sale 
notices or other personal item notices was 
not equal to posting meeting announce-
ments.12 Therefore, simply permitting one 
category of posting while prohibiting an-
other may not be tantamount to discrimi-
nation if equals were not involved.

In clarifying the new discrimination 
standard, the NLRB in Register Guard 
explained that if an employer permitted 
employees to use email to solicit for one 
particular union but not another, or if 
it permitted solicitation by anti-union 
employees, but not pro-union employees, 
the employer clearly would violate the 
NLRA. According to the NLRB, an em-
ployer is not prohibited from drawing the 
line on prohibited conduct based upon a 
non-section-7 basis. In fact,

an employer may draw a line 
between charitable and non-
charitable solicitations, between 
solicitations of a personal nature 
(e.g., a car for sale) and solicitation 
for the commercial sale of a product 
(e.g. Avon products), between 
invitations for an organization and 
invitations of a personal nature, 
between solicitations and mere talk, 
and between business-related use 
and non-business related use.13

The NLRB explained that in these 
examples, simply because the union solici-
tation would fall on the prohibited side of 
the line does not establish that the rule 
discriminates along section 7 lines. For 
example, a rule that permitted charitable 
solicitations but not noncharitable solici-
tations would permit solicitations for the 

Red Cross and the Salvation Army, but it 
would prohibit solicitation for Avon and 
the union. According to Register Guard, 
that would be perfectly legal. 

The Practical Impact of Register  
Guard and a Word of Caution
The impact of Register Guard can and will 
be dramatic. It allows employers to pro-
hibit a class of solicitations dealing with 
organizations and/or commercial sales of a 
product while permitting employees to use 
the company’s email system and bulletin 
boards, and to otherwise engage in solici-
tations of a personal nature on working 
time without violating the law. 

Register Guard was decided along politi-
cal party lines, by a slim 3–2. The two dis-
senters held the opinion that denying em-
ployees’ access to employer email systems 
for union solicitation, while permitting 
access for other types of messages, under-
mines the employer’s business justification 
and constitutes discrimination. With the 
recent change of administration in the 
White House, new NLRB appointees may 
share the view of dissenters and reverse 
the holding in Register Guard.
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On June 19, 2008, the U.S. Su-
preme Court decided Meacham 
v. Knolls Atomic Power Labora-

tory,1 which required a determination 
of whether the “reasonable factor other 
than age” (RFOA) exemption2 under the 
Age Discrimination in Employment Act 
(ADEA) placed the burden of production 
on employers while leaving the burden 
of persuasion on employees or, instead, 
placed both the burdens of production and 
persuasion on employers. In a 7–1 decision 
resolving a circuit split on the issue,3 the 
Supreme Court held the RFOA exemption 
is an affirmative defense and thus required 
employers to carry both burdens.

Ultimately, Meacham makes it more 
difficult to defend a disparate impact 
claim under the ADEA, especially at the 
summary judgment stage. Accordingly, 
the import of this decision stretches much 
farther than simply resolving a circuit 
split. It will likely affect plaintiff strategies 
in ADEA disparate impact cases on the 
whole, creating a stronger incentive to 
bring such cases, and increasing the early 
settlement value of these cases by making 
dismissal at the summary judgment stage 
much more difficult for employers due to 
their burden of proof. A closer look at 
Meacham provides insight into the Court’s 
rationale for its interpretation of the 
RFOA exemption.

Knolls Atomic Power Laboratory 
(Knolls) is a private company that per-
formed maintenance work on the U.S. 
Navy’s fleet of nuclear-powered warships. 
After demand for naval nuclear reactors 
decreased at the end of the Cold War, 
Knolls needed to reduce its workforce  
and cut 143 jobs. One hundred two 
employees were offered and accepted 
buyouts. Knolls still needed to cut 31 
jobs, so it instituted a system for scor-
ing employees based on several factors: 
years of service, performance, flexibility, 

and critical skills. Based on this scoring 
system, Knolls discharged 31 employees, 
30 of whom were over the age of 40. Of 
those 30 employees, 28 filed suit under 
the ADEA and state law, raising claims of 
disparate treatment and disparate impact.4

The plaintiffs asserted that Knolls’s 
workforce reduction process, regardless 
of intent, had a discriminatory impact on 
ADEA-protected employees. To prove a 
disparate impact claim under the ADEA, 
a plaintiff must (1) challenge a specific 
employment practice; (2) prove that such 
practice results in an age-based disparity; 
and, (3) prove that the age-based disparity 
adversely affects members of the protected 
class involved. Here, to satisfy their prima 
facie burden, the plaintiffs relied on a sta-
tistical expert, who testified that “results 
so skewed according to age could rarely 
occur by chance” and that the scoring 
system applied by Knolls involved factors 
over which a manager had too much 
discretion, particularly the flexibility and 
criticality factors.5 

To combat the plaintiffs’ claims, Knolls 
invoked the RFOA exemption, which 
provides, “[i]t shall not be unlawful for an 
employer . . . to take any action otherwise 
prohibited . . . where the differentiation is 
based on reasonable factors other than  
age . . .”6 Knolls also attempted to counter 
the plaintiffs’ expert testimony with its 
own expert, as well as with testimony from 
the review committees that implemented 
the scoring system.

A jury found in favor of the plaintiffs 
on their disparate impact claims. Knolls 
appealed to the Second Circuit, which 
affirmed the lower court’s judgment. On 
the issue of how the RFOA exemption is 
applied, the Second Circuit applied the 
“burden-shifting” scheme adopted by the 
Supreme Court in Wards Cove Packing 
Co. v. Atonio.7 Because the Wards Cove 
scheme involved the application of a 
business justification defense, not the 
application of the RFOA exemption, 
Knolls filed a certiorari petition with the 

Supreme Court. While the petition was 
pending, the Court decided Smith v. City 
of Jackson,8 a case more closely resembling 
Meacham than Wards Cove. Accordingly, 
the Court vacated the Second Circuit’s 
decision and remanded the case in light of 
City of Jackson.

On remand, the Second Circuit sided 
with Knolls, finding that its previous 
opinion wrongly applied the “business 
necessity” standard set forth in Wards 
Cove as opposed to the “reasonableness” 
standard suggested in City of Jackson, 
and requiring that the plaintiffs carry the 
burden of persuasion. The plaintiffs subse-
quently sought certiorari, noting a circuit 
split existed between the Second Circuit 
and the Ninth Circuit9 on the issue of 
who bears the burden of persuasion on 
the issue of reasonableness for purposes 
of the RFOA exemption. The Supreme 
Court granted certiorari.

Writing for the Court, Justice Souter 
began the Meacham analysis by evaluating 
the structure and language of the ADEA, 
recognizing that the RFOA exemption is 
contained in 29 U.S.C. §623(f)(1), along-
side the bona fide occupational qualifica-
tion and other exemptions. The Court 
noted it previously has viewed the RFOA 
exemption and the bona fide occupational 
qualification exemption as affirmative 
defenses. Furthermore, previous analyses 
of Congress’s intent regarding similar 
exemptions in other employment statutes, 
particularly the Fair Labor Standards Act 
(FLSA), resulted in affirmative defense 
interpretations of those exemptions. Ac-
cordingly, the Court held “there is no hint 
in the text that Congress meant section 
623(f)(1) to march out of step with either 
the general or specifically FLSA default 
rules placing the burden of proving an 
exemption on the party claiming it.”10

The Court then focused on the specific 
language of section 623(f)(1) and the 
preface to the RFOA exemption, which 
provides that it shall not be unlawful for 
an employer to take any action “otherwise 
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prohibited” under previous subsections.11 
The Court analogized this language to 
similar language in Section 623(f)(2). 
Specifically, in reaction to the Supreme 
Court’s decision in Public Employees Retire-
ment System of Ohio v. Betts,12 Congress 
added the phrase “otherwise prohibited” 
to the preface of section 623(f)(2) while 
also clarifying that section 623(f)(2) 
specified affirmative defenses. Thus, the 
Court deduced that this “shows that Con-
gress understands the phrase the same way 
we naturally read it, as a clear signal that 
a defense to what is ‘otherwise prohibited’ 
is an affirmative defense, entirely the 
responsibility of the party raising it.”13

The Court next analyzed Knolls’s 
argument that the RFOA language of sec-
tion 623(f)(1) should be read as a mere 
elaboration on an element of liability. 
The Court quickly dispelled this argu-
ment, however, by referencing its position 
in City of Jackson, in which the Court 
avoided an interpretation of the RFOA 
provision as an independent “safe harbor” 
from liability.14 Instead the Court clarified 
the plurality’s position in City of Jackson, 
again recognizing that an “action based 
on a ‘factor other than age’ is the very 
premise for disparate-impact liability in 
the first place, not a negation of it or a 
defense to it.”15 The focus of the RFOA 
exemption in disparate impact cases is 
whether the factor other than age under-
lying an employer’s decision is reasonable. 
Thus, reasonableness is a justification or 
defense, and an employee is not required 
to prove a lack of reasonableness to estab-
lish his or her case.

Having laid the appropriate ground-
work, the Court reviewed the decision of 
the court of appeals. The Second Circuit 
rejected the affirmative defense interpre-
tation of the RFOA exemption, interpret-
ing City of Jackson as having replaced the 
“business necessity” justification, which 
places the burden of persuasion on the 
employee, with the RFOA exemption. 
Accordingly, the Second Circuit held the 
RFOA exemption should maintain a simi-
lar burden of persuasion as the business 
necessity justification. The Court deter-
mined the Second Circuit’s interpretation 
was erroneous. Even though the Court 
agreed the “business necessity” justifica-
tion had no bearing in ADEA disparate 

impact cases post-City of Jackson, such a 
conclusion did not preclude an interpreta-
tion that the RFOA exemption acts as an 
affirmative defense.16

The Court followed this holding by 
further discussing the burdens on employ-
ees in ADEA disparate impact cases, even 
though the burden of persuasion in regard 
to the RFOA defense no longer falls on 
their shoulders. The Court noted employ-
ees still be obliged to isolate and identify 
specific employment practices that would 
lead to statistical imbalances allegedly 
responsible for statistical disparities. The 
Court specifically stated “[i]dentifying a 
specific practice is not a trivial burden”17 
and placing the burden of persuasion of an 
RFOA defense on employers should not 
“encourage strike suits or nudge plaintiffs 
with marginal cases into court, in turn 
inducing employers to alter business prac-
tices in order to avoid being sued.”18 

In its holding, the Court recognized 
that its interpretation of the RFOA 
exemption places additional pressures 
on employers defending disparate impact 
cases under the ADEA. As the Court 
stated, “there is no denying that putting 
employers to the work of persuading fact-
finders that their choices are reasonable 
makes it harder and costlier to defend 
than if employers merely bore the burden 
of production; nor do we doubt that this 
will sometimes affect the way employers 
do business with employees.”19 Still, the 
Court determined that these concerns 
must be addressed by Congress, not the 
courts, because Congress set the balance 
by creating the RFOA exemption in the 
format of an affirmative defense. 

At this juncture, it is unclear how Mea-
cham will affect the decisions of employers 
regarding practices potentially impacting 
persons based on age or, of equal impor-
tance, how this decision will influence 
employee strategies in litigation. None-
theless, it is clear that the Court unequiv-
ocally determined the employer bears the 
burden of both production and persuasion 
regarding the RFOA exemption unless 
Congress says otherwise. While the Court 
suggested its decision will not encour-
age additional ADEA disparate impact 
cases, placing the burden of persuasion on 
employers saddles them with an additional 
pressure in this type of litigation. Without 

doubt, this pressure favors employees and 
undeniably will be a point of leverage in 
such cases. 

While it remains to be seen how 
strongly the Meacham holding will influ-
ence disparate impact claims under the 
ADEA, attorneys for both employers and 
employees should adjust their expecta-
tions according to this shift in the burden 
of persuasion. Even though the RFOA 
exemption still provides a means for em-
ployers to escape liability as long as they 
can prove the reasonableness of employ-
ment decisions that result in statistical 
disparities, requiring employers to bear the 
burden of persuasion on this issue unques-
tionably will shape negotiation tactics, 
approaches to discovery, and general 
litigation strategies for both employers 
and employees.
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“Employment purposes” is defined as 
“evaluating a consumer for employment, 
promotion, reassignment or retention 
as an employee.”4 As discussed below, 
“employment purposes” also includes 
engagement of independent contractors. 

There is also a subset of consumer 
reports called an “investigative consumer 
report,” which refers to a consumer report 
or portion of a consumer report where 
information on a consumer’s character, 
general reputation, personal characteris-
tics, or mode of living is obtained through 
personal interviews with neighbors, 
friends, or associates of the consumer 
rather than through databases or public 
records.5 To ensure FCRA compliance, 
employers should be aware of the differ-
ences between a consumer report and an 
investigative consumer report, as they 
have different requirements under the law.

Employers must take several steps 
when engaging agencies to perform 
background checks. First, employers 
must obtain a written release from any 
individual before he or she is subjected 
to a background check. The release must 
be its own document, separate from an 
employment application or other policy 
or manual, and must contain a clear and 
conspicuous disclosure to the individual 
that a consumer report is being requested. 
When an investigative consumer report 
is requested, additional procedures are re-
quired, including informing the individual 
that he or she has the right to request 
additional information about the nature of 
the investigation.6

Second, in engaging a consumer re-
porting agency to conduct a background 
check on an individual who has provided 
consent, employers must certify that the 
consumer report will be used for employ-
ment purposes only; that the information 
will not be used in violation of federal 
or state equal employment opportunity 
laws; that necessary disclosures have 
been made and consents obtained; that 
appropriate notices will be provided in 
the event that adverse action is to be 
taken against an individual based on the 
report (as discussed further below); and 
that, for investigative consumer reports, 
additional information required by law 
will be furnished. These requirements are 
explained further in the Federal Trade 

Commission’s (FTC) “Notice to Users of 
Consumer Reports.”7

Third, once an employer elects not to 
hire an individual based on information in 
the report, the employer must, before tak-
ing adverse action, provide the individual 
with a copy of the consumer report and 
the FTC’s “A Summary of Your Rights Un-
der the Fair Credit Reporting Act.” The 
purpose of these disclosures is to give the 
consumer an opportunity to dispute any 
inaccurate or incomplete information.8

One question arises: How long must an 
employer wait before proceeding with an 
adverse action after providing the required 
disclosures to the consumer? The FCRA 
does not provide an answer, but the FTC 
has stated that five days is reasonable.9

Finally, once a final decision is made 
to proceed with an adverse action, the 
employer must send the individual a 
notice of adverse action. The purpose of 
this notice is to inform the individual that 
the employer has made a final decision. 
The notice must include contact informa-
tion for the consumer reporting agency; a 
statement that the agency did not make 
the decision and is not able to explain why 
it was made; a statement setting forth the 
consumer’s right to obtain a free disclosure 
of his or her file from the agency if he or 
she requests the report within 60 days; and 
a statement setting forth the consumer’s 
right to dispute directly with the agency 
the accuracy or completeness of any infor-
mation provided in the report.10 

Employers might be tempted to avoid 
the FCRA requirements for conducting 
background checks of workers by engag-
ing independent contractors instead. But 
the FTC has stated, in a nonbinding staff 
opinion letter, that the use of consumer 
reports to evaluate whether to engage 
an independent contractor constitutes 
“employment purposes” triggering applica-
tion of the FCRA. Although the letter is 
not binding, it is nevertheless instructive, 
particularly as the FTC is charged with 
enforcing the FCRA. Therefore, compa-
nies conducting background checks on 
independent contractors must comply with 
the applicable disclosure and authorization 
provisions of the FCRA or risk civil and 
criminal liability under the statute.11

Employers that negligently fail to 
comply with the FCRA can be liable to 

Fair Credit Reporting Act
continued from front cover

any time employers use a third party to 
conduct background checks on applicants, 
employees, or independent contractors. 

The FCRA defines a “consumer report-
ing agency” as any entity

which, for monetary fees, dues, or 
on a cooperative nonprofit basis, 
regularly engages in whole or in 
part in the practice of assembling 
or evaluating consumer credit 
information or other information 
on consumers for the purpose of 
furnishing consumer reports to third 
parties, and which uses any means 
or facility of interstate commerce for 
the purpose of preparing or furnish-
ing consumer reports.2

These are the outside agencies gener-
ally engaged by employers to perform 
background investigations and screenings. 

Under the FCRA, a “consumer report” 
is much broader than a credit report.  
It includes 

any written, oral, or other commu-
nication of any information by  
a consumer reporting agency bear-
ing on a consumer’s credit worthi-
ness, credit standing, credit capac-
ity, character, general reputation, 
personal characteristics, or mode  
of living which is used or expected 
to be used or collected in whole  
or in part for the purpose of serving 
as a factor in establishing the con-
sumer’s eligibility for . . . employ-
ment purposes.3 

In other words, a consumer report 
includes driving records, reference 
checks, civil lawsuits, criminal records, 
educational verifications, and any other 
information obtained by the third-party 
agency that the employer may con-
sider in making employment decisions. 

Eva Shih Herrera is of counsel at Ballard, Spahr, 
Andrews & Ingersoll, LLP in Phoenix, Arizona.
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consumers for actual damages, costs of a 
lawsuit, and attorney fees.12 In addition, 
an employer’s willful noncompliance may 
result in punitive damages.13 The FCRA 
also carries criminal penalties for employ-
ers obtaining consumer reports under false 
pretenses or knowingly disclosing infor-
mation obtained from a consumer report 
for unauthorized purposes.14

Additional Employer Obligations to 
Prevent Identity Theft
The Fair and Accurate Credit Transac-
tions (FACT) Act of 2003 was enacted as 
an amendment to the FCRA.15 The FACT 
Act includes measures designed to prevent 
identity theft and other harm from a 
business’s improper disposal of confiden-
tial records. As a result, the FACT Act 
imposes additional requirements on many 
employers to protect the information it 
obtains and maintains on job applicants, 
employees, and independent contractors.

First, certain types of businesses that 
use consumer reports must adopt a plan to 
detect, prevent, and mitigate identity theft. 
Under the “Red Flags Rules,” financial 
institutions and creditors with covered ac-
counts must, by May 1, 2009, develop and 
implement written identity theft preven-
tion programs that provide for the identifi-
cation, detection, and response to patterns, 
practices, or specific activities—known 
as red flags—that could indicate identity 
theft. The program must be managed by 
the board of directors or senior employees 
of the company, include appropriate staff 
training, and provide for oversight of any 
service providers. While the Red Flags 
Rules identify certain signals of actual or 
attempted identity theft, each company 
is left to establish plans based upon a risk 
assessment of its own operations.16

While many businesses will not be 
affected by the Red Flags Rules, other 
provisions of the FACT Act apply to 
nearly every business that obtains or 
maintains information about its ap-
plicants, employees, and independent 
contractors. Any company that possesses 
information derived from consumer 
reports is subject to strict requirements 
regarding disposal of that information. In 
enacting the FACT Act, Congress con-
cluded that “dumpster diving” provides 
thieves with mountains of personal data 

that can be used to perpetrate fraud and 
identity theft. As a result, employers are 
required to take “reasonable steps” to 
prevent unauthorized use of and access 
to consumer information during disposal 
of such information. The regulations do 
not require specific disposal methods, but 
do provide examples of types of processes 
that would be considered reasonable. 
For example, reasonable measures for 
disposing of consumer report information 
could include burning or shredding paper 
documents; destroying or erasing elec-
tronic files or media containing consumer 
report information so that the informa-
tion cannot be read or reconstructed; or 
conducting due diligence to hire a docu-
ment destruction contractor to dispose 
of material containing consumer report 
information. For purposes of the FACT 
Act, “disposal” includes not only discard-
ing information into a dumpster but also 
the selling, donating, or any transferral 
to others of storage media like computer 
hard drives, compact discs, floppy disks, 
and the like.17

Employers who fail to comply with the 
FACT Act, and whose job applicants, 
employees, or independent contractors be-
come victims of identity theft as a result, 
can face civil lawsuits under the FCRA. In 
the case of negligent violations, employ-
ers may be liable for actual damages, costs 
of the lawsuit, and attorney fees.18 Willful 
violators may be subject to greater statu-
tory damages.19

The FCRA can be an effective tool for 
employers to conduct background checks 
of job applicants, employees, and inde-
pendent contractors to promote a safer 
and more profitable workplace. However, 
employers must be certain that in con-
ducting such checks, they comply with 
the specific authorization, disclosure, and 
notice requirements the FCRA imposes. 
Employers must also be careful to develop 
and implement procedures to ensure 
that any information obtained under the 
FCRA is disposed of in compliance with 
the FACT Act. Finally, for those busi-
nesses subject to the Red Flags Rules, an 
information security program designed to 
mitigate and prevent the risks associated 
with identity theft must be in effect on 
or before May 1, 2009, to avoid possible 
penalties under the FCRA. 
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